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amended (61 Stat. 136, 29 U.S.C. Sec. 151, et. seg., to re- 
view and set aside an order of the National Labor Relations 
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Board (“Board”) dismissing a complaint against Drug 
Fair-Community Drug Co., Inc., (“Drug Fair” or “Com- 
pany”), the respondent-employer below. Jurisdiction rests 
on Section 10(f) of the Act and the Employer, who owns 
and operates retail drug stores located in the District of 
Columbia and the States of Virginia and Maryland, is en- 
gaged in commerce within the meaning of the Act (Trial 
Examiner’s Decision, p. 2)*. The Board’s Decision and 
Order is reported at 162 NLRB No. 72. 


STATEMENT OF CASE 


The facts presented herein relate only to the failure of 
the Board to find that Drug Fair violated Section 8(a) (1) 
of the Act in granting three specific benefits to its pharma- 
cists at a time when it knew that the grant thereof would 
most effectively impede Section 7 rights of its employees. 


PRELIMINARY STATEMENT 


About March or April, 1964, the Union began to orga- 
nize the pharmacists employed by Drug Fair in the 
Metropolitan Area of Washington, D.C. (Trial Examiner’s 
Decision—TXD 3); their number approximated 160 em- 
ployed in about 70 different drug stores (Tr 188-189). Dur- 
ing the summer months the campaign simmered and in Sep- 
tember renewed organizational efforts were undertaken 
(TXD 3). The increased tempo of the campaign was clearly 
known to the Company at the beginning of November, and 
was particularly emphasized by a class action brought by 
the Union on behalf of 48 pharmacists for the recovery of 
overtime wages and liquidated damages under the Fair La- 
bor Standards Act (“FLSA”) (TXD 4; General Counsel— 
GC Ex 15). 


* Pursuant to Rule 16(j), the Board has reproduced original 
exhibits and filed the same as a Joint Appendix. Such papers have 
been tab-indexed for easy reference by the Court. Relevant tran- 
script entries have been similarly reproduced. All citations herein, 
therefore, are to original documents. 


2 Unless otherwise indicated, all dates are 1964. 
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On December 1, the Company notified each of its pharma- 
cists that he was to attend a meeting at the main office on 
December 9 (Tr 482-484; GC Ex 16). On December 8, by 
- telegram, the Union demanded recognition on behalf of the 

pharmacists (GC Ex 17). 

' There were two separate meetings conducted on Decem- 
i ber 9, each lasting about an hour-and-a-half. Previously, 
| with the aid of counsel, Gerber, Drug Fair’s executive vice 
' president, prepared a text for use at the meetings (GC Ex 
18). At the meetings, Gerber discussed three matters: (1) 
the FLSA suit; (2) a proposed amendment of the pharma- 
cists’ stock option plan; and (3) institution of a “salary 
continuance” plan—Employer’s characterization of income 
protection insurance on account of illness (Tr 491). 

The pharmacists were told that the Company would de- 
fend the FLSA suit and Gerber indicated that the 48 
pharmacists who had joined in the suit were being “used” 
by the Union. He described the FLSA suit in these terms: 

“I am satisfied that this lawsuit is really intended as 
a device to harass us and serve the selfish purposes of 
the Retail Clerks Union to get its foot in the door at 
Drug Fair so that it can ultimately add the dues of 
Drug Fair employees to its treasury. 

“T note that the filing of this suit and the publicity 
given to it by the Clerks Union was immediately fol- 
lowed by an intensive campaign to obtain union 
authorization cards, and it has apparently even been 
rumored that signing an authorization card is a pre- 
requisite to participating in the suit.” (GC Ex 18.) 

Gerber accused the Union of misleading the pharmacists 
into being used as guinea pigs. Of course, a Section 16 suit 
under the FLSA, as this one was, requires the written con- 
sent of each plaintiff who wishes to be party to the suit. 

The written portion of Gerber’s speech concluded in this 
manner: 

“T still believe there is no need or reason for any un- 
ion in our company. I believe that we have already 
proven the fact that our growth and our security does 
not in any way depend on outsiders. I am satisfied that 
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our formula for mutual success in our industry is a 
solid one, and that outside interference is not only 
unnecessary, but could very well impede our progress. 

“If you agree with me, then do not permit yourselves 
to be misled into playing the Union’s game of divide 
and conquer. Just exercise your right to say NO to the 
Union organizers when they seek to obtain your signa- 
ture on a union authorization card.” (GC Ex 18.) 


With respect to the stock option plan, Gerber told the 
men that “we had received authority [from our attorneys] 
to amend these options and that they would be reissued at 
the price as of December 18th (Tr 493).* It is clear that an 
amended plan was under consideration beginning in June 
(Resp Ex 9; Drug Fair was respondent below), and that 
Strasburger, corporate counsel, reported from time to time 
to the Board of Directors regarding the proposed amend- 
ment. At the October 5 Board of Directors’ meeting, it was 
revealed that progress had been made in amending the 
stock option plan (Resp Ex 10). The minutes of that meet- 
ing reflected that “a special meeting of the Board is to be 
called when the revised Plan is crystallized.” However, the 
next action of the Board of Directors on this matter did not 
occur until December 18, at which time the revised plan was 
officially approved and the price of the stock as of that date 
was established as the option price (GC Ex 19). However, 
in his talks on December 9, Gerber told the pharmacists 
that the plan had already been approved. 

It was at this meeting also that Gerber told the pharma- 
cists of the salary continuance plan. Up until that time, 
pharmacists had had the benefit of an income protection 
plan which provided for the payment of their salary during 
the first 70 days of an illness (Tr 516). The amended plan, 


= The pharmacists had earlier been granted an option, effective 
five years from August 3, 1959, to buy stock at 85% of the 1959 
market price. Because of the substantial depreciation of the stock 
through the option period, the options were rendered worthless. 
There is evidence that one pharmacist brought this matter to the 
Company’s attention in December, 1963 (TXD 4-5; Tr 687-688). 
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' effective for pharmacists November 1, extended benefits be- 
yond the first 70 days for an additional year to the extent 
of two-thirds of weekly salary but not in excess of $200 per 
week (Ibid.). 

According to the testimony of Gerber, an identical plan 
in effect since July 27 had been negotiated for managers 
and buyers, but the terms of the insurance coverage was not 
made known to them, ostensibly for the reason that it would 
create consternation among the pharmacists for whom no 
such extended coverage had yet been provided (Tr 563- 
564). The Company’s asserted justification for not 
including pharmacists within the extended protection at the 
earlier date is discussed infra, pp. 19-21. 

Gerber also testified that some time after the December 9 
meetings, meetings were held with managers, buyers and 
assistant buyers, who still had no inkling of the benefits to 
which they had succeeded, to apprise them that an income 
protection plan had been in effect for them since July 27 
(Tr 528, 534). They were also told at that time, according to 
Gerber, of the employee stock option plan. 

About a month after the two meetings, Drug Fair sent 
letters, dated January 6, 1965, to the pharmacists announc- 
ing a substantial wage increase effective December 29 (Tr 
669; GC Ex 23 (a) and (b)). Although it was not unusual 
for the Company to grant a wage increase the first of the 
year, employees did not expect the increase to assume the 
proportions that it did (Tr 689-690). Moreover, Spearbeck, 
in charge of pharmacists’ personnel matters, had made sure 
that word of the impending increases would be spread by 
supervisors through the bargaining unit even before it be- 
came official (Tr 742). Although the Company had con- 
tended at trial that its wage increases followed a prescribed 
pattern pursuant to its so-called five-year plan, documents 
compiled by the General Counsel from Company records 
and introduced only moments before the hearing termi- 
nated, clearly established that the wage increases were 
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unusual and not consistent with the five-year plan (GC Ex 
24(a), 24(b), 24(c), 24(d) ; Tr 927). 


STATUTE INVOLVED 
The National Labor Relations Act, as amended: 


Sec. 7. Employees shall have the right to self-organiza- 
tion, to form, join, or assist labor organizations, to bar- 
gain collectively through representatives of their own 
choosing, and to engage in other concerted activities 
for the purpose of collective bargaining or other mu- 
tual aid or protection, and shall also have the right to 
refrain from any or all of such activities except to the 
extent that such right may be affected by an agreement 
requiring membership in a labor organization as a con- 
dition of employment as authorized in Section 8(a) (3). 


* * ° 
Sec. 8(a) It shall be an unfair labor practice for an 
employer— 
(1) to interfere with, restrain, or coerce employ- 
ees in the exercise of the rights guaranteed in 
Section 7. 


STATEMENT OF POINTS RELIED UPON 


1. The Board erred in failing to find that the Company 
deliberately granted an income protection plan to its bar- 
gaining unit employees at a time when it would interfere 
with their self-organizational rights. 

2. The Board erred in failing to find that the Company 
deliberately granted an amended stock option plan to its 
bargaining unit employees at a time calculated to hinder in 
the fullest and interfere with the self-organizational rights 
of its employees. 

3. The Board erred in failing to find that the Company 
deliberately granted a wage increase to employees at a time 
when it would most pervasively interfere with the Section 7 
rights of its pharmacists. 

4. The Board erred in failing so to find, with respect to 
the granting of benefits in the three instances cited, for the 
reason that the findings are contrary to the evidence and 
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not supported by substantial evidence in the record consid- 
ered as a whole. 


SUMMARY OF ARGUMENT 


Petitioner contends that in three separate ways Drug 
Fair granted benefits to pharmacists expressly for the pur- 
pose of interfering with their Section 7 rights, and that un- 
der all the circumstances, the timing of the grant of these 
benefits could have had no other purpose than to violate 
Section 8(a) (1). 

1. It announced the amendment of its stock option plan 
at a time when the granting of the benefit would be most 
harmful to the organizational efforts of the pharmacists, as 
evidenced by the fact that the plan had not yet even been 
approved by the Company’s Board of Directors. The an- 
nouncement of the employee stock option benefit was a clear 
insinuation of the “iron fist inside the velvet glove.” NERB 
v. Exchange Parts Co., 375 U.S. 405, 409. 

2. Petitioner contends as well that the timing of the 
grant of an enormously expanded income protection plan 
for the pharmacists was similarly held in abeyance for an- 
nouncement at a time when the Union’s organizational cam- 
paign reached its apogee. Here, too, the dictum of Ex- 
change Parts is apposite, for the various explanations of 
the Company can be regarded as nothing less than incredi- 
ble, as a matter of law. 

3. At very nearly the same time, the employees were also 
granted an unprecedented wage increase that could not but 
have been intended to interfere with the self-organizational 
rights of the pharmacists, for the amounts of the increase 
were far in excess of any granted in the past, and the Com- 
pany could offer no reasonable explanation as to why this 
was necessary. 

In granting each of these benefits, the Company’s exec- 
utive vice president expressly voiced his anti-union senti- 
ments in a prepared speech. He, himself, acknowledged the 
intensification of the Union’s organizational activity; and, 
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while inveighing against the Union, he took the occasion 
also to grant unprecedented benefits to the pharmacists. 


ARGUMENT 


A. Announcement of the Institution of an Amended Stock 
Option Plan on December 9 Was a Plain Violation of 
Section 8(2) (1). 


It was contended by the Company before the Trial Exam- 
iner that an amended stock option plan had been 
contemplated even before the Union’s organizational activ- 
ity had begun and that the amendment simply followed in 
the natural course of events. Citing Champion Pneumatic 
Machinery Co., 152 NLRB 300, 306, the Board’s decision 
seeks to establish a proposition with which we need not dis- 
agree: that an employer is not absolutely prohibited from 
granting benefits during an organizational campaign. Then 
the Board cites Seneca Plastics, Inc., 149 NLRB 320, 322- 
323, and erroneously concludes that the record does not 
show that the plans (stock option, as well as insurance) 
“were devised or promulgated to meet parallel benefits 
which the Union promised to obtain. . . .” (TXD 14).* This 
is simply a misstatement of the law and probably reflects 
the elementary error into which the Trial Examiner, with 
the Board’s approval, fell. The proof required in a case 
such as this does not rest on any comparative basis, but, 
rather, stands on whether the benefits were granted at a 
time when the grant would interfere with Section 7 rights. 
NLRB v. Exchange Parts Co., 375 US. 405, 409. 

As examination of record facts will show, this burden of 
the General Counsel was met, and the Board’s decision is 
not only not supported by the evidence considered as a 
whole, but is contrary to the weight of the evidence. 

Certain facts are fairly established and no room for 
doubt is left: (1) the old stock options were worthless; (2) 


> The Board adopted the TXD in toto. 
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the Company was made aware of this fact by the complaint 
of one of its pharmacists in December, 1963 (of course, the 
Company knew even earlier that the options were worthless 
following the market’s depression in 1961) ; (3) amendment 
of the plan, pursuant to Sections 421-425 of the Internal 
Revenue Code, would provide a substantial benefit to the 
pharmacists; (4) Company counsel was directed to look 
into the question of modification in June, with particular 
emphasis upon the 1964 amendment of the Internal Reve- 
nue Code and whether tax liability would accrue to the op- 
tion holders at the time of exercise of the option, or at the 
time of sale; (5) the amendment would have to occur before 
December 31 if the Company were to avoid stockholder ap- 
proval, a time-consuming and expensive procedure. All 
these facts were found by the Board and we dispute none of 
them. 

The Trial Examiner credited Gerber’s assertion that 
Strasburger, Company counsel, told him late in November 
that the revised plan had been formally perfected. At the 
same time, the Board found that Strasburger told Gerber 
that the options should be issued “at the market” as of De- 
cember 18.* Gerber’s testimonial assertion that the Decem- 
ber 18 date was fixed in November and transmitted to the 
pharmacists on December 9 is altogether self-serving, is no- 
where else evidenced, and should be regarded as a post 
litem motam declaration. Except for this self-serving and 
uncorroborated declaration that he told the pharmacists on 
December 9 that the effective date of the options would be 
December 18, documentary evidence indicates that such 
date was not fixed at the time of the two meetings on De- 
cember 9, but, rather, that it was fixed at the meeting of the 
Board of Directors on December 18. To be sure, the Com- 
pany was anxious to approve a revision before December 31, 


+If true, this reflects an extraordinary business practice, for no 
one could foretell in November what the price of Drug Fair stock 
would be on December 18. Moreover, no particular reason appears 
for selecting December 18. 
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but it is plain that approval of an amendment could only be 
had pursuant to vote of the Board of Directors (Tr 508). 
The record is clear that the Board did not meet until De- 
cember 18. Indeed, counsel had advised in his October 28 
letter that the Board of Directors’ approval was required 
(GC Ex 20). On December 29, letters were sent to former 
optionees over the signature of President Elsberg, advising 
them that December 18 had been chosen as the date deter- 
minative of market value and further stating that a ruling 
from the Internal Revenue Service had been sought regard- 
ing tax advantage or liability. If there could be any doubt 
that the Board of Directors did not act until December 18, 
it is firmly resolved by the Treasury Department letter to 
the Company under date of May 13, 1965 (GC Ex 19). This 
letter, by its terms, replied to the December 28 and subse- 
quent inquiries of Strasburger, and stated that no taxable 
income would accrue to the optionee at the time of exercis- 
ing his option so long as the employee did not own more 
than 5% of voting stock. The letter specifically dealt with 
Strasburger’s earlier inquiries in these terms: 
“On December 18, 1964 the Board of Directors author- 
ized the cancellation of all outstanding options granted 
under the Plan and further avthorized and adopted 
Amendment No. 2, the effect of which was to modify 
the Plan in order that options granted thereunder 
would qualify as qualified stock options as defined in 
Section 422(b) of the Internal Revenue Code of 1954. 
On this date, the Board of Directors also authorized 
the granting under the Plan of options to purchase 
127,800 shares of stock, which options were designed to 
oes to the requirements of qualified stock op- 
ions. 


The dexterous though unseemly speed with which the 
Company informed its pharmacists of the amended stock 
option plan, when for so long their old options had been 
worthless, is nothing short of remarkable. As a practical 
matter, too, one must consider it somewhat unusual to ac- 
quaint optionees with benefits not yet acted upon by the 
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Board of Directors without whose approval no options 
could be issued. The entire web of circumstances only en- 
tangles the Company in the fact that it utilized the benefit 
of a revised stock option plan—no mean blessing as we will 
show—to interfere with self-organizational rights of its em- 
ployees and to inhibit the Union’s campaign. All that the 
Company can show in its behalf is the unsupported, and 
documentarily contradicted, assertion by Gerber that he 
could foretell the Board of Director’s action of December 
18 nine days previous thereto. Such testimony is not even 
sufficient to be characterized as incredible. It is, rather, 
absolutely unworthy, and reliance thereupon by the Board 
reflects either naivete or oversight. 


Additional evidence supporting an unlawful utilization of 
the timing of the announcement regarding the benefit is the 
fact that the stock option certificates themselves did not is- 
sue until September, 1965. Of course, crucial to the value of 
any revised plan was a favorable ruling from the Internal 
Revenue Service on the matter of tax consequences for the 
optionee. Such a ruling, which was sought from the Internal 
Revenue Service, did not issue until May 13, 1965. The re- 
cord clearly establishes that by his letter of October 28, 
Strasburger informed Elsberg in no uncertain terms that: 

“The tax consequences of this revision ts to create 
additional compensation to each employee on the date 
of his option being exercised to the extent of the differ- 
ence between the option price and the market value at 
such date.” (GC Ex 20; emphasis supplied.) 

This was so because Elsberg was unwilling to permit the 
amendment to comply with Interna! Revenue Code, Sec- 
tions 421-425, for, Strasburger’s letter continued : “Deferral 
of income tax until sale of stock could be accomplished only 
by conforming the revised plan to the new Code provisions, 
which I have reviewed with you and which you find unat- 
tractive” (Ibid.; emphasis supplied). It is clear from this 
communication that as of October, 1964, Elsberg was reluc- 
tant to comply with the provisions of Sections 421-425 of 


12 


the Internal Revenue Code. Thus, Strasburger’s recommen- 
dation regarding the amendment to the plan explicitly 
pointed out that “the revised options are not intended to 
comply with Sections 421-425 of the Internal Revenue Code, 
as amended.”* For our purposes here, speculation as to why 
Elsberg was unwilling to permit the revision pursuant to 
the cited sections would be idle. In any event, on this sub- 
ject the record is silent. 


Gerber testified that when he spoke to the pharmacists on 
December 9, he told them that counsel had advised in 
November that the revision could be accomplished but that 
the question of tax consequence at maturity had not yet 
been resolved (Tr 495-496). However, the letter from the 
Treasury Department, which contained the favorable ruling 
(GC Ex 19), on its face replied to “a letter of December 28, 
1964 and subsequent correspondence submitted on your be- 
half by Mr. Arthur C. Strasburger. . . .” Although the Com- 
pany sought to maintain that in November everything was 
settled except with respect to tax consequences, which mat- 
ter could only be resolved by the Treasury Department, in 
fact the real stumbling block was Elsberg’s reluctance to 
permit amendment of the plan so as to qualify under the 
amended Code. It is clear that a decision was made prior to 
December 28, but how much earlier one may only speculate 
—probably on December 18 at the Board of Directors’ meet- 
ing. What is evident, however, is that on December 9, Els- 
berg had not yet had the change of heart which would 
permit the revised plan to be brought within the ambit of 
Section 422(b) as a qualified stock option. It was, of course, 
this plan which was ultimately adopted, under which em- 


5 Despite this unambiguous testimony, the Trial Examiner con- 
cluded that the proposed terms of the revised plan as detailed in 
Strasburger’s letter, with the exception only of the life-span of the 
option, was the plan which Drug Fair subsequently adopted. (See 
TXD 6, and note 10.) Such a conclusion is wholly untenable, for 
the revision proposed by Strasburger on October 28 did not, and 
was not intended to, comply with the Code; the plan finally 
adopted, however, was a qualified stock option under the Code. 
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ployees were not charged with income at the time of exer- 
cising the option.* 

In light of Elsberg’s clear antipathy toward compliance 
with the Code and the other facts set forth above, it became 
incumbent upon the Company to show that its announce- 
ment of December 9 was not infected with illegality. This 
the Company failed to do. Thus, regardless of when Els- 
berg actually decided to permit the necessary amendment 
so that there would be no income to the optionees, the con- 
clusion is patent that the precipitate announcement of the 
stock option was used deliberately to interfere with the or- 
ganizational operations of Drug Fair employees. 


B. Publication of the Award of an Income Protection Plan 
to Pharmacists Was Deliberately Delayed to a Time 
Carefully Calculated to Interfere with the Pharmacists’ 

Organizational Rights 

For some years, managers, buyers and pharmacists were 
the beneficiaries of a hospitalization program which enti- 
tled them to compensation for up to 70 days in the event of 
major illness. On this basis, the finding of the Board that 
these individuals were entitled to 70 days of sick leave each 
year is remarkable (TXD 7). In reality, there was a sep- 
arate sick leave program (Tr 235), and, as Spearbeck testi- 
fied, pharmacists were entitled to half-a-week’s sick leave 
after six months of service, and, one week after a year. 

They were not, however, permitted to accumulate sick leave 

beyond a year (Tr 755, 756). The 70 days of additional 

“leave” related only to major illness as Gerber made clear 

(Tr 515, 516). 


a eS 

6 That this was of no mean benefit to the optionee may be con- 
structed by approximating the tax liability, in the event the plan 
did not conform to Sections 421-425 of the Internal Revenue Code, 
to one of the pharmacist option holders who was a witness for the 
Company at the proceedings. Taking Lawrence Jacobson, who was 
entitled to opt for 600 shares, as an example, were he to exercise 
his option with the stock selling at 1514, (the price on April 12, 
See he would be required to pay taxes on additional income of 
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Unquestionably, the Company was concerned with long- 
term absence on account of major illness. In response to 
that need, Friedson, personnel director for managers and 
buyers, and Horowitz, corporate secretary in charge of in- 
surance matters, put their heads together and recommended 
an extended income protection plan to Gerber late in 1963. 
Specifically, they contended, according to Gerber, that there 
was a problem “with long-term illness or long-term disabil- 
ity amongst key employees, such as managers, assistant 
managers, buyers, pharmacists, et cetera” (Tr 516-517). In 
June, having contacted Pilot Life Insurance Company, the 
two reported back to Gerber that they had negotiated the 
plan ultimately effectuated; it provided for income protec- 
tion following the first 70 days in the amount of two-thirds 
of the weekly salary, but not in excess of $200.00 per week. 

Thereafter, Spearbeck, who was entrusted with personnel 
matters affecting pharmacists (Tr 281-282, 517-518), told 
Gerber that the plan did not solve one of his particular 
problems, namely, short-term absences of pharmacists.’ On 
that account, according to Gerber, Spearbeck recommended 
some sort of cumulative sick leave plan in lieu of, and as al- 
ternate to, income protection (Tr 516-520). Each subse- 
quent item of testimony in the record adopts this 
disjunctive proposition. Moreover, the findings of the Trial 
Examiner and the Board similarly depend upon acquies- 
cence with the basic proposition that the ensuing discus- 
sions between Gerber and Spearbeck were framed in terms 
of “either/or.” So, too, the ultimate conclusion that the in- 
stitution of the income protection plan did not violate the 
Act inextricably depends on this notion. As we will illus- 
trate, the proposition is utterly fallacious, for the proposed 
sick leave plan merely complemented income protection, 
and the plans could properly coexist since they served dif- 
ferent needs. 


7 The record establishes that a pharmacist is required by law to 
be present in each of the drug stores, and that absence necessitates 
shuffling of available pharmacists (Tr 518-520). 
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As both Gerber and Spearbeck testified, the particular 
problem with pharmacists was short-term absence (Tr 519, 
753); and Spearbeck tried to promote his cumulative sick 
leave plan in order to “cope with the problem of daily ab- 
sence” (Tr 519). Of course, it was the one week of sick 
leave to which pharmacists with a year’s service were enti- 
tled that Spearbeck had reference to, and not to the 70-day 
(later extended by 52 weeks) income protection plan for 
major illnesses, when he urged specific measures to solve 
this problem. Spearbeck himself acknowledged candidly 
that there was no real relationship between his proposed 
sick leave accumulation plan and the income protection plan 
(Tr 755). He simply felt, as the executive responsible for 
dealing with the personnel problems of the pharmacists, 
that any extension of income protection would only make 
it more difficult for him to press for what, in his judgment, 
was the needed sick leave accumulation to cope with short- 
term absences of pharmacists (Tr 754-755). Spearbeck esti- 
mated that there was only a limited amount of money to 
be spent for fringe benefits (although both plans could 
be of substantial value to the Company), and his intelligent 
appraisal of the situation led him to believe that the prob- 
ability of adoption by Drug Fair of a cumulative sick leave 
plan for pharmacists diminished as the cost of extended 
income protection rose and to it was added the projected 
cost of any cumulative sick leave plan. 

However, his and Gerber’s explanations of why the cumu- 
lative sick leave plan would be too costly even to consider 
are disingenuous and serve only to show that the announce- 
ment of income protection for pharmacists was held in 
abeyance for the moment in the Union’s campaign when it 
could be most beneficial for the Company’s purposes. That 
moment was December 9, the morning after the Union had 
made a demand for recognition upon Drug Fair. 

Both Spearbeck and Gerber were questioned intensively 
on the questions of why and how the cumulative plan was 
financially infeasible. Gerber said that a great many figures 
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would necessarily have to be compiled before an accurate 
estimate could be made of the probable costs of such a pro- 
gram (Tr 520). Gerber then testified that “figures ... were 
finally given to us by our accounting department and, of 
course, this accumulative sick leave that he wanted was a 
very, very costly program” (Tr 524). Gerber did not, at 
this time, indicate precisely what the cost was. However, 
Spearbeck, who also spoke in general terms of the several 
approaches he had conceived (Tr 755-759), expressly stated 
that, following a four-hour session with Gerber in which he 
battled for his position, he was forced to conclude that “it 
was almost impossible to predict an exact expected cost. 
That was one thing I found out” (Tr 759). So as to make 
absolutely sure, counsel queried Spearbeck as follows: 

“[BY MR. BORNSTEIN] Did you, at any point, ever 

work out a likely cost figure for any specific plan based 

on any standards? 

“[WITNESS] That was the thing we just couldn’t get 

down to, as far as pinpointing. That was probably the 

reason why he didn’t go through with it, because we 


couldn’t come down to a solid figure which could be 
projected.” (Tr 759-760.) 


* * * 
“Q In short, you are saying you just didn’t know 
whether you could afford it or not? 
“A That’s right. 
“Q It is quite possible you could have afforded it; is 
that correct? 
“A Possibly we could have. 
“Q Possibly you couldn’t? 
“A That’s right. 
“Q And the second reason, you say, why you did not 
develop that program, or one of your sick leave accu- 
mulation programs, was because you thought it would 
be administratively very difficult to keep track of? 
“A Correct.” (Tr 761.) 


“Q Now I believe you testified a few moments ago that 
you did not have any idea how much the salary continu- 
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ance plan cost Drug Fair for its pharmacists; is that 
correct? 
“A Correct. 


“Q And you are also telling us now that you do not 
have any idea how much one of your sick leave accumu- 
lation plans would cost the company; is that correct? 


“A Correct.” (Tr 762.) 


Despite this clear testimony, Gerber, upon being recalled 
the last day of trial, testified that a sick leave accumulation 
plan would have cost $80,000! (Tr 854-855). And that the 
cost of the income protection plan was only $7,000-$8,000. 
Coming as it did, when it did, the assertion can be charac- 
terized as nothing less than a brazen fabrication. Nor can 
attempts to clothe this falsehood with verity succeed, as we 
will show. 

Gerber was well-rehearsed in his testimony, but the script 
is glaringly deficient. Assume 200 pharmacists, Gerber be- 
gins (there were, in fact, 159 in the unit); assume further 
that they accumulate their entire week of sick leave for two 
consecutive years (a broad jump that is not supported by 
the record nor common in the main) ;* these figures result, 
continues Gerber, in 400 man-weeks of sick leave which, at 
$200 per week, would amount to $80,000 or $40,000 per year. 

Gerber then compared these figures—“it was becoming 
apparent to me that we were talking about a plan that was 
going to cost us tens of thousands of dollars” (Tr 855)— 
with the $7,000-$8,000 cost of the premium for the income 
protection plan. He neglected to point out, however, that 
the Company could reap no material reward from the in- 
come protection plan, for its benefits enured solely to em- 
ployees. He also failed to indicate that during the employ- 
ee’s long-term absence someone would have to do his work 
at some additional cost to the Company. Nor did he testify 


“Even Gerber admitted that “we knew, of course, that every 
pharmacist was not going to accumulate all his sick leave” (Tr 
854). 
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accurately in estimating the cost of Spearbeck’s proposed 
plan. Thus, Spearbeck’s plan, as outlined by its creator, was 
as follows: 


“A Particularly, my plan was designed for one thing: 

to get people to accumulate their sick leave. Then after 

a. period of years, after they had accumulated so much 

—I would pick any number of years; say three years, 

five years, or something—they accumulated X amount 

of sick leave, they would say, ‘Listen. When we set up 
the policy, after this you can collect half of what you 
have accumulated.’ This was my type of thinking. In 
other words, encourage them to be on the job and, 
rather than be off the job, they would now come and 
say, ‘I have accumulated 20 days’ sick leave. I wonder 

if you’d pay me for 10,’ and without them missing a 

day’s work for being out sick, we would then pay them 

for that amount of time, which would accomplish my 

purpose of not having to get a pharmacist to cover a 

shift during that period of time while they would be out 

using that sick leave. 

“AmI clear? 

“Q Yes, sir. I think that is clear. 

“Tt was calculated, in short, to put a premium on good 

attendance and to discourage the unnecessary use of 

sick leave? 

“A Right.” (Tr 756-757 ; emphasis supplied.) 
Immediately then, we must halve the asserted cost pressed 
by Gerber; use of his own figures would thus reduce the 
figure to $20,000 annually. Dealing with 159, the exact num- 
ber of pharmacists in the unit at the time, would further re- 
duce the cost to $15,900. Assuming—generously—that 50% 
of the pharmacists had accumulated all of their sick leave, 
the figure would be still further reduced to $7,950 annually. 
But, is this figure a cost item to be strictly so calculated by 
the Company? On the contrary, as Spearbeck strenuously 
testified, the plan would operate as a stimulus to daily at- 
tendance and thus relieve the Company of having to juggle 
pharmacists in order to assure the presence of a pharmacist 
at each store at all times. But in his desire to exaggerate 
the projected cost of the sick leave plan, Gerber does not 
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calculate the man-hours saved or the actual cost savings to 
the Company. 

Whatever the relative merits of the plans, the foregoing 
demonstrates that the Company’s suggestion that the sick 
leave plan was too costly to be instituted and that, there- 
fore, the income protection plan was adopted for pharma- 
cists is wholly factitious. 

Careful examination of other aspects of the Company’s 
basic premise similarly puts the lie to its contentions. For 
example, it was found by the Board, and undisputed, that 
income protection insurance was effective as to managers 
and buyers on July 27, although the benefit was not made 
known to the recipients, ostensibly because the morale of 
the pharmacists would be undermined since a plan had not 
yet been finalized for them (TXD 8). Obviously, this con- 
tention falls of its own weight based on the preceding dis- 
cussion. But, even according a surface truth to the testi- 
mony of Horowitz that he was instructed by Gerber in 


October to include the pharmacists in the income protection 
plan, it is impossible to avoid noting the patent inconsist- 
encies which follow. 


After some negotiating with Pilot Life on the question of 
premium and the exclusion of pharmacists over 65 (the ne- 
gotiated premium was set at the same rate as for managers 
and buyers, and over-65s were excluded from coverage), the 
plan was finalized on October 8 (Tr 585). This is borne out 
by Gerber who testified that at that time the plan was “for- 
mulated, finalized and completed” (Tr 526). Thus, it is clear 
that as early as the beginning of October, according to Ger- 
ber, the Company had decided that pharmacists would be 
covered under the so-called salary continuance plan. Yet, no 
announcement was made to that effect. In consideration of 
the considerable concern of the Company in not causing dis- 
tress to its pharmacists, it is odd that an announcement of 
coverage under what can only be regarded as a sizeable em- 
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ployee benefit was not made at once.” An eyebrow may be 
raised, too, over the neglect of the Company at that time to 
announce the fact of coverage which managers and buyers 
had been entitled to since July 27. Indeed, if we are to 
credit the Company’s position, only after December 9 were 
managers and buyers made aware of their income 
protection.” 

Additional testimony by Horowitz on the matter of the 
delivery of the new policies to the assureds can best be de- 
scribed as insulting to our intelligence. We are asked to be- 
lieve that it required two months of preparation before de- 
livery of the policies could be made by Pilot Life to the 
Company. When the policies were delivered, they arrived in 
the hands of Baldwin, a local representative of the insurer 
(Tr 610). The delivery date of these policies followed by 
only several days Gerber’s announcement on December 1 of 
the scheduled December 9 meeting; the rider itself was not 
executed by Horowitz until December 22 and only there- 
after returned to the insurer (Tr 611). One of the reasons 
advanced by Horowitz for this delay in execution was that 
he was busy preparing new insurance certificates for the 
pharmacists inasmuch as their insurance was effective 
November 1. Horowitz’s testimony is a shimmering fabric 
of contradictions and misstatements that is best exposed by 
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°Indeed, such an announcement was clearly contemplated by 
Gerber, who testified: “We would not dare announce ‘Managers 
are now covered by plan X’ beeause the pharmacists are certainly 
going to scream and we are going to have a real morale problem. 
So, we are not going to announce anything to anybody until we 
complete our entire package and we could tell all the people in- 
volved ‘This is the package and this is how you are covered.’ ”” 
(Tr 524.) 

1 Tt ig not inconceivable that one or more of their number might 
have been denied benefits for, as the effective date was July 27, on 
October 5 these employees would have been eligible for the extended 
coverage. 

1 No such anxiety was encountered insofar as the managers were 
concerned despite the fact that their policies bore an effective date 
of July 27, and, as of December 9 had not yet been delivered to 
the employees. In fact, Horowitz could not recall when delivery 
was made (Tr 630-631). 
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his initial testimony that Baldwin called him towards the 
end of November to tell him that the blank insurance certif- 
icates had arrived (Tr 618), only to be self-contradicted 
several pages later by the assertion that: “When he called 
me, he didn’t say the certificates had arrived” (Tr 624). The 
corporate secretary would have us then believe that in or- 
der to have the certificates ready for distribution to the 
pharmacists on December 9—Baldwin apparently made de- 
livery to Horowitz sometime between December 2 and 4—he 
had to “put my complete staff to work on this thing and we 
got to work immediately on it to get the certificates ready 
for delivery to the pharmacists” (Tr 626). And, because of 
this great rush, he was precluded from executing the rider 
until December 22. However, the great rush, requiring all of 
Mr. Horowitz’s staff to ready the certificates in time for the 
meeting, entailed, as he stated only moments before in his 
testimony, the necessity of inserting the names of the indi- 
vidual pharmacists on each policy. “The only thing we had 
to do was print the names of each individual pharmacist on 
them” (Tr 622). This, then, was the task that required an 
hereulean effort by the Company. This was the great rush. 
There were, of course, 159 names to be printed. 

Such testimony is so palpably false that it carries with it 
“its own death wound,” is incredible, and cannot in law be 
credited. NLRB v. Pittsburgh Steamship Co., 337 U.S. 656, 
660, quoting from NLRB v. Robbins Tire & Rubber Co., 161 
F.2d 798, 800 (C.A. 5). How these factors escaped the seru- 
tiny of both the Trial Examiner and the Board one can only 
surmise. There is here no necessity to weigh the evidence of 
one witness against another, and no need to resolve con- 
flicting testimony from two contending witnesses. All that 
need be done here is to examine, with care, the proffered 
testimony of the Drug Fair witnesses against no other 
yardstick than their own inconstant testimony. It is a mar- 
velous and exact condemnation. 
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. Salary Increases to Pharmacists Effective January 1, 
1965, Were Unrelated to Scheduled Increases Previously 
Granted and Were Purposefully Intended to Interfere 
with the Pharmacists’ Right to be Represented by a La- 
bor Organization in Violation of Section 8(2) (1). 


On January 6, 1965, formal announcement was made to 
pharmacists that their wage increases were effective De- 
cember 29, although they had earlier been informally 
advised that substantial increases would be granted around 
the first of the year (Tr 742). The size of the wage increase 
was unprecedented in the history of the Company,” and, 
based upon the timing of the announcement, could only 
have been intended to forestall union organization in a 
manner forbidden by the Act. NLRB v. Exchange Parts 
Co., supra; NLRB v. Douglas and Lomason Co., 330 F.2d 
570 (C.A. 8). This is not to say that the Company could not 
have established that there was good reason for granting 
the inordinate increases at the time they did, but such a 
burden of going forward devolved upon them, the presump- 
tion of illegality having been established by the documen- 
tary and circumstantial evidence. UAW v. NLRB, 373 F.2d 
671 (C.A. D.C.) ; NLRB v. Laars Engineers, Inc., 332 F.2d 
664 (C.A.9), cert. denied 379 U.S. 930. 


The attempts of Drug Fair to rebut the presumption of 
illegality took various courses. First, it alleged through 
Gerber that its so-called 5-year plan (ending with the pay 
increase of January 1, 1965) called for larger wage incre- 
ments in the latter years than the early years. Throughout 
the hearing, Drug Fair refused to reveal documents which, 
it asserted, would substantiate Gerber’s testimony. When it 
finally did so during the closing moments of the hearing, it 
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12 Company documents, particularly GC Ex 24(a), (b), (¢) and 
(da), unerringly establish the disproportionate increases awarded at 
the critical time. Thus, for example, increases granted on January 
1, 1964, averaged 15¢ hourly; a year later, the average was not 
quite 25¢. Jacobson testified that the usual inerease in years past 
had been 10¢. 


‘ permitted only the General Counsel to view the documents 
in question. Assuming the regularity of these documents 
and the reliability of the figures therein contained which, 
presumably, are those recorded in the Trial Examiner’s De- 
cision at pages 9-10, they still do not support the theory 

‘that the increases granted were consistent with a long- 
standing plan and were not excessive. 


For example, Gerber did not deny that the wage in- 

‘ ereases effective December 29 were larger than those 

granted in the past. He insisted, however, that this was re- 

quired by the Company’s poor competitive position, a con- 
tention with which we treat infra, pp. 23-27. 


Turning to the five-year plan, it was testified by Spear- 
beck that the plan was established in 1960 for the purpose 
of raising salaries of pharmacists then employed to $200 
per week—or $4.35 per hour—as of January, 1965 (Tr 641- 
642). Through most of 1964, according to the witness, there 
had been no change in the objective of the five-year plan 
and it was assertedly being followed (Tr 738). Not until 
late in 1964, by Spearbeck’s own admission, was a decision 
made which would provide five-year plan pharmacists with 
increases that would raise their salaries above $200 per 
week (Tr 740; sce also, R Ex 17, dated 8/ 1/64). In view of 
the peculiar timing of this decision and the absence of any 
deviation from the plan in the past, it is not unreasonable 
to expect a suitable explanation from the Company; no 
such explanation is in evidence. 


It is true that Drug Fair attempted to show that the keen 
competition in the Washington, D.C. metropolitan area re- 
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13 Not until November 1, 1964, the date of GC Ex 22(b), does 
there appear any substantial change in the rates included in the 
five-year plan. Inexplicably, the Company abandoned its long-time 
policy of providing increases at six-month intervals; and only in 
July, 1964, for the first time, did the Company not grant mid-year 
increases (Tr 652). This dramatic alteration of policy simply does 
not square with Drug Fair’s protestations that it could not main- 
tain its competitive position. 
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quired the Company to elevate the starting rate for new 
hires so substantially that a commensurate increase was re- 
quired for pharmacists already in its employ so as not to 
lose senior employees. The axiom is sound; the facts, how- 
ever, belie it. 

Spearbeck embarked on a recruiting campaign during 
June and July, during which time he was unable to hire a 
single new pharmacist, allegedly because the starting salary 
offered, $3.65 per hour, was insufficient. After discussing 
the situation with Gerber, he went out again after July, of- 
fering $3.75 with an increase to $3.85 January 1, 1965. 
Again he met with no success (Tr 657-660). Finally, with 
Gerber, it was agreed, after November, to recruit at $4 per 
hour. At that price, Spearbeck relates, he met with some 
success. However, he does not indicate how many pharma- 
cists he hired at that rate and whether they were experi- 
enced or inexperienced. Moreover, he testified that at the 
very same time he also hired employees at a starting rate 
of $3.85 (Tr 707-708). That very little hiring occurred, and 
that when it did at all it was under special circumstances, is 
further emphasized by Gerber’s assertion that: 

« .. [Beer and Levin] voiced their opinion of not 
being able to understand how we could hire people at a 
rate either equivalent to or higher than they were mak- 
ing. I explained to them that this was true, we had done 
this; that Mr. Spearbeck and (sic) done this, but only 


in a very, very few cases where he had been able to get 
men.” (Tr 847.) 


Moreover, this testimony must be considered against the 
backdrop of Spearbeck’s assertion that the only time to re- 
eruit new pharmacists was between June and September 
(Tr 744-745). Only then, he testified, are pharmacists will- 
ing to move their families. He also stressed that at that 
time, Drug Fair’s need is most pressing, for that is when 
new stores are opened (Tr 744-745). Too, Spearbeck him- 
self put the lie to the entire testimonial scheme which would 
justify general increases premised upon an increase in 
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starting rates. Asked whether an increase in starting sala- 
ries meant an across-the-board increase for currently 
employed pharmacists, he replied : 
“A No. As I stated, our top pay scale is plenty 
good.” 

The Company also attempted to establish that the hike in 
the starting salary was compelled by the increase of its 
competitor, Peoples. However, Jacobson, a pharmacist 
called as a Company witness, testified that before the exces- 
sive increases of December 29, Drug Fair salaries were 
about 25¢ per hour superior to Peoples; moreover, Peoples 
could offer nothing in the way of comparable fringe benefits 
(Tr 694-696). After the increase, Jacobson testified, the 
Drug Fair rates were then 45-50¢ better than the competi- 
tor’s, and, he continued: 


“A... about that time, I got a call from a pharma- 
cist in a People’s store thanking us for helping them 
get a raise, because they were given the first of two 
raises at that time.” (Tr 695.) 


It is true that some pharmacists complained that new 
pharmacists were being hired at rates in excess of what 
starting rates had been in prior years, but that is not incon- 
sistent with a gradual elevation of the starting rate. It is 
also true that Jacobson and others spoke to supervisors 
about their wage rates; Jacobson, in particular, spoke to 
Spearbeck about it in July or August (Tr 685) and Beer,** 
together with three others, spoke to Gerber in November 
(Tr 806-809), as indeed they and others had on so many 
other occasions in the past. What is significant, however, is 


4 Not atypical of the many erroncous findings upon which im- 
proper conclusions were drawn by the Trial Examiner and sum- 
marily approved by the Board is the assignment of five-year status 
to Beer. As a five-year employee, of course, Beer should have been 
at the top of the projected wage scale, i.e., $4.35 per hour. What 
the Trial Examiner has done, however, is to assign five-year status 
to Beer as of the date he testified at trial. Actually, at the time of 
the matter in dispute, Beer had been employed only slightly more 
than 314 years. 
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that no steps were taken to substantially increase their 
wages until a time when such an increase could best damage 
the Union’s organizational drive. 

What is significant, too, is that when Jacobson got his in- 
crease it was, much to his surprise, 25¢, although he had 
expected 10¢ (Tr 689). On the matter of Drug Fair hiring 
new pharmacists at rates higher than the rate at which a 
pharmacist with several years’ service was getting, the only 
testimony was that of Beer asserting that in November one 
pharmacist had been hired to start at $4, whereas he, after 
three years, was getting only $3.95 (Tr 807). However, 
Beer also testified that the pharmacist hired was licensed in 
Maryland, D.C. and Virginia. He was, obviously, not a raw 
recruit, but an experienced pharmacist, perhaps with far 
greater experience than Beer. This is the only explicit re- 
cord evidence of Company hiring during the period in ques- 
tion. Other testimony of Jacobson pertaining to the fact 
that the Company’s starting rate had gone up through the 
years is not disputed; but neither is it pertinent. 

Spearbeck disagreed with Jacobson’s testimony that at 
the time in question the wages of Drug Fair’s pharmacists 
far exceeded those of Peoples’ pharmacists. There was, he 
acknowledged, an insignificant advantage for Drug Fair 
pharmacists prior to the December increase; and he also 
stressed that he knew the Peoples rates by heart, although 
he neglected to supply any in his testimony (Tr 728-729). 
So, although he asserted general disagreement with what 
Jacobson testified to, he supplied us with no information 
expressly in refutation of the pharmacist’s testimony. We 
stress, too, that Jacobson was a witness for the Company 
and that Spearbeck was called by the General Counsel and 
interrogated as an adverse witness. 

Nor does the testimony of Gerber, in any real sense, dis- 
pute what Jacobson had said. He made the hearsay 
assertion that he was told by a Peoples official that their 
rate would go from $3.50 to $3.80. However, he did not say 
when such an increase would be effective. If, as Jacobson 
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suggested, the increase followed Drug Fair’s, his testimony 
takes on even greater credence, for when the new starting 
rate of Drug Fair became $4, that made it 50¢ more than 
Peoples’, as Jacobson had testified, and only when Peoples 
granted a wage increase to match that of Drug Fair’s did 
the salary differential between the two companies return 
more nearly to what it had been. 

The many shifting explanations that Drug Fair at- 
tempted to predicate its defense upon, if examined care- 
fully, reveal an hysterical attempt to justify intentional 
statutory violations. 


D. Considered Severally and in Sum, Drug Fair’s Conduct 
in Granting Benefits When it Did Was Intended to 
Interfere with Section 7-Protected Rights. 


Although Gerber’s prepared speech of December 9 (GC 
Ex 18) manifests the anti-union sentiment that pervaded 
the organizational campaign, particularly as that campaign 
intensified, a fair consideration of the very grants of bene- 


fits themselves requires a finding of statutory violation. 

It is, of course, routinely acknowledged that a violation 
of Section 8(a)(1) does not require discriminatory motive. 
Textile Workers Union of America v. Darlington Manufac- 
turing Co., 380 U.S. 263, 269. For, by the commission of 
those acts which tend to interfere with the Section 7 rights 
of his employees, the employer must be held to intend the 
very consequences which foreseeably and ineseapably flow 
from his action. In Beaver Valley Canning Co. v. NLRB, 
332 F.2d 429, 434, the Eighth Circuit enforced a Section 
8(a)(1) violation where the Company granted a pay in- 
crease following the filing of a representation petition and 
offered no meaningful explanation or justification for the 
special boon to its employees. 

In Exchange Parts, the Court made clear, in finding a 
violation of Section 8(a)(1) because of the granting of 
benefits prior to a Labor Board election, that it was not 
placing reliance on the employer’s anti-union utterances 


28 


“dissociated from its conduct.” NLRB v. Exchange Parts, 
supra, at 407, 409, note 3. It is true that the Court noted 
that frequently a grant of benefits is but “one part of an 
overall program of interference and restraint.” Id. at 410. 
Nevertheless, it concluded that though the questioned con- 
duct stands in isolation, the situation in Exchange Parts, a 
violation could still be made out. 

In NLRB vy. Erie Resistor Corp., 373 U.S. 221, 227, the 
Court was faced with the question of whether “in the ab- 
sence of a finding of specific illegal intent, a legitimate 
business purpose is always a defense to an unfair labor 
practice charge.” Its answer, of course, was an unambig- 
uous rejection of such a concept in the circumstance where 
an employer awarded superseniority to those who would 
work during a strike. Thus, even in cases dealing with vio- 
lations where motive is a necessary ingredient to a finding 
of violation, the Court has announced that specific evidence 
of subjective intent is “not an indispensable element of 
proof of violation” for “some conduct may by its very na- 
ture contain the implications of the required intent; . . .” 
Ibid. See also, Radio Officers v. NLRB, 347 U.S. 17, 44; 
Local 357, IBT v. NLRB, 365 US. 667, 675. 

The situation here is not unlike that in Erie Resistor, 
where the employer was “held to intend the very conse- 
quences which foreseeably and inescapably flow from his 
actions and if he fails to explain away, to justify or to char- 
acterize his actions as something different than they appear 
on their face, an unfair labor practice charge is made out.” 
NLRB v. Erie Resistor Corp., supra at 228. 


CONCLUSION 


Based on the foregoing, it is clear that the Board erred in 
failing to find the statutory violations alleged and to re- 
quire Drug Fair affirmatively to remedy such violations. 
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Therefore, the Board’s order should be set aside and the 
‘ease should be remanded with instructions that the Board 
find the violations and provide a remedy therefor. 


Respectfully submitted, 

S. G. Lippman 
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(i) 
QUESTION PRESENTED 


Whether the Board erred in finding that the employer, 
Drug Fair-Community Drug Co., Inc., did not violate Sec- 
tion 8(a)(1) of the Act by its bestowal of certain benefits 
on its pharmacists under the circumstances of this case. 
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COUNTERSTATEMENT OF THE CASE 
I. The Board’s finding of fact 
A. The Union’s organizational campaign 


B. The economic benefits bestowed and the circum- 
stances leading to their announcement 
(1) The stock option plan 


(2) The sick leave or salary continuance benefits .... 


(3) The increase in wages 
II. The Board’s order 
SUMMARY OF ARGUMENT 
ARGUMENT 


Substantial evidence on the record as a whole supports 
the Board’s finding that the Employer granted economic 
benefits to its pharmacists for legitimate business rea- 
sons unrelated to the Union’s organizing campaign 
A. Introduction: The controlling principles 
B. The Employer granted economic benefits to its phar- 
macists for legitimate business reasons, unrelated to 
the Union’s organizing campaign. 
1. The stock option plan 
2. The sick leave benefits plan 
3. The wage increase 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,471 


RETAIL STORE EMPLOYEES UNION, etc., 
Petitioners 


Vv. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent 


ON PETITION TO REVIEW AN ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


COUNTER-STATEMENT OF THE CASE 


This case is before the Court upon the petition of the 
Unions! to review an order of the Board dismissing a com- 
plaint against Drug Fair-Community Dmg Co., Inc. (here- 
after also the “Employer’’ or “Company”). The Board’s 
decision and order, issued January 10, 1967, are reported 
at 162 NLRB No. 72. This Court has jurisdiction under 


7 Retail Store Employees Union, Local 400, Retail Clerks Inter- 
national Association, AFL-CIO, and Retail Clerks International Associ- 
ation, AFL-CIO, hereinafter referred to as “the Union”, or “petitioner”. 
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Section 10(f) of the National Labor Relations Act, as 
amended (61 Stat. 136, 73 Stat. 519, 29 U.S.C., Sec. 151 
et seq.). 


I. THE BOARD’S FINDINGS OF FACT 


Briefly, the Board dismissed portions of the complaint 
alleging that Drug Fair violated Section 8(a)(1) of the Act 
by granting certain benefits to its pharmacists. The Board 
found that these benefits were bestowed pursuant to plans 
made before the unionization campaign, for valid business 
reasons having nothing to do with the Union’s attempt to 
organize the pharmacists.” 


A. The Union’s Organizational Campaign 


The Union’s organizational campaign was initiated in the 
Spring of 1964, became moribund during the summer 
months and was not recommenced until after September 
30, 1964. Thereafter, several union meetings were held for 
the pharmacists. Drug Fair knew of the Union’s activity in 
the Spring. It did not know of the Union’s post-September 
30 organizational efforts until early November, when Drug 
Fair Vice President Myron Gerber heard that the Union 
intended to file suit on behalf of the pharmacists under the 
Fair Labor Standards Act charging that Drug Fair had unlaw- 
fully withheld overtime compensation from its pharmacists 
(TXD 3-4; Tr. 570). The complaint in this action was served 
on Drug Fair on November 17 (TXD 3). 


2The complaint also alleged that Drug Fair had violated Section 
8(a)(5) and (1) of the Act, by refusing to bargain with the Union on 
demand. The Union based its claim for recognition on authorization 
cards it had purportedly obtained from 81 out of the 159 members 
of the bargaining unit. Additionally, the granting of economic bene- 
fits was also alleged as violative of Section 8(a)(5) and (1) since they 
were bestowed by the Employer without consulting the Union. The 
General Counsel withdrew the 8(a)(5) allegations when it became 
apparent at the hearing before the Trial Examiner that two of the 
authorization cards on which the Union had based its demand for 
recognition were forged, leaving the Union with the support of less 
than a majority of the pharmacists at the time it made its demand. 
(TXD 2-3) 
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On December 1, 1964, in accordance with its practice of 
holding semi-annual meetings for its pharmacists, Drug Fair 
announced meetings to be held on December 9 (TXD 4; Tr. 
482-4).7 Late in the evening of December 8, Dmg Fair 
President Elsberg received a telegram from the Union claim- 
ing support of a majority of the pharmacists and requesting 
bargaining on December 14 (TXD 4; Tr. 487). Drug Fair 
did not reply to this request, and the Union filed unfair 
labor practice charges. 


B. The Economic Benefits Bestowed and 
the Circumstances Leading To 
Their Announcement 


At the December 9 meetings, the Company announced 
that the old stock option plan, which had become worth- 
less, was being amended, and that the details of the plan 
would be completed by December 31, 1964. The Company 
also issued new insurance certificates, representing a sick 
benefit or salary continuance program, which provided each 
pharmacist with 52 weeks of salary continuance in case of 
illness.* 


In November 1964, several senior pharmacists had com- 
plained to Gerber that their salaries compared inequitably 
with those being given newly hired pharmacists. In response, 
Gerber assured the complaining pharmacists that in January 
1965 their salaries would be adjusted to reflect their exper- 
ience. As more fully detailed below, this salary adjustment 
was accomplished (TXD 9-12). 


The circumstances leading to the announcement and grant 
of these benefits are as follows: 


There were two meetings, one in the moming and another in the 
afternoon. Each pharmacist was to attend the one which interfered 
less with his work schedule. 


4£Each pharmacist would receive two-thirds of his weekly salary 
or $200, whichever was less (TXD 7-9). 
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(1) The Stock Option Plan 


The original plan was initiated on August 3, 1959, in an 
attempt to induce pharmacists to work at Drug Fair. Each 
pharmacist was given an option to buy Drug Fair stock at 
any time on or after August 3, 1964, at 85% of the market 
price which prevailed on the companion date in 1959. 
Because of the steady decline in the value of Drug Fair 
stock, it became apparent as early as December 1963 that 
the options would be worthless. At that time Gerber 
received inquiries about the situation from some of the 
pharmacists, and assured at least one of them (Jacobson) 
that Drug Fair intended to increase the value of the options 
if the legal aspects could be worked out. Thereafter, in Jan- 
uary 1964 Gerber consulted his attorneys about amending 
the plan. Their discussions on this subject continued through 
June 8, 1964° (TXD 4-5, Tr. 541-545). 


At the June 8 meeting of the board of directors, the 
stock option program was discussed and the board requested 
a detailed study and report at the next meeting. After that 
report was made by counsel at the October 5 meeting of 
the board of directors, it was decided that a special board 
meeting would be called when the specifications of a revised 
plan were worked out. Following further investigation and 
consideration of alternative plans for revision, counsel Stras- 
burger informed Gerbert in late November that a revised 
plan had been perfected and that Gerber could tell the 
pharmacists that amended stock options would be issued 
at the prevailing market price as of December 18. Pursuant 
to instructions from counsel, Gerber announced the plan at 


Gerber sought to ascertain from his attorneys (a) whether an 
amendment could be instituted without the concurrence of Massachu- 
setts Mutual Life Insurance Company to which Drug Fair was indebted; 
(b) whether amended options could be issued to the pharmacists with- 
out also issuing them to Massachusetts Mutual which was holding 
some old options as security on its loan; (c) whether options held by 
Drug Fair officials would have to be relinquished in order to accom- 
modate the pharmacists’ demand under a revised plan; and (d) how 
the new tax laws would affect a revision (TXD 5; Tr. 494-495, 552- 
554). 
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the December 9 meetings.° As noted, he stated that some 
tax consequences had not yet been worked out, but that 
final details would be completed by December 31, in order 
to come within the tax provisions permitting amendments 
without shareholder approval (TXD 5-6; Tr. 495-496, 501, 
505, 552-553). On about December 29, 1964, the pharma- 
cists were informed by letter that the Board of Directors 
had authorized the issuance of new options to replace the 
old ones, and that Company stock could be purchased at 
the market value as of December 18, 1964 (TXD 46). 


(2) The Sick Leave or Salary Continuance Benefits 


The pre-1964 sick leave plan was uniform for Dmg Fair’s 
pharmacists, store managers, assistant managers, buyers 
and other key personnel. It allowed each of the foregoing 
70 days of paid sick leave a year for major illnesses. In late 
1963 it was suggested to Gerber by the Company’s director 
of personnel for managers and buyers and by the officer 
who handled the Company’s insurance that the sick leave 
insurance should be increased. This suggestion was made 
since many employees had suffered disabilities which caused 
them to be absent in excess of 70 days, and it had been the 
Company’s practice to continue their salary beyond the 70 
days covered by insurance (TXD 7; Tr. 516-517). Investi- 
gations of possible plans for increased insurance coverage 
were conducted during the next several months (TXD 7; Tr. 


Though the plan was not officially approved by the board of 
directors until December 18, their approval was considered merely 
a technicality (Tr. 502-5). On December 28 the directors requested 
an Internal Revenue Service ruling on the plan’s qualification for cer- 
tain tax treatment. IRS answered affirmatively on May 13, 1965. An 
affirmative response from IRS was not, however, considered essential 
by Drug Fair to its plans to proceed with a revision of the stock option 
plan (TXD 6; Tr. 497-498). 

The new option certificates were actually issued to pharmacists in 
September, 1965. Pursuant to a 1961 commitment to managers, Drug 
Fair issued stock options to managers later that Fall (Tr. 522-523; 858). 
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520). In June 1964, final plans were made for substantially 
extended sick leave coverage.” 


When this extension of coverage was communicated to 
Edward Spearbeck, who acts in a supervisory capacity over 
pharmacists, Spearbeck pointed to a particular problem relat- 
ing to pharmacists. Since local law requires a pharmacist 
to be on duty at all times, he told Gerber that it would be 
in Drug Fair’s interest to encourage pharmacists not to take 
sick leave for minor disabilities; and this could be accom- 
plished by compensating pharmacists for unused leave. Ger- 
ber told Spearbeck to investigate the feasibility of such a 
plan for the pharmacists (TXD 7-8; Tr. 518-520). Mean- 
while, he decided to implement the insurance coverage for 
managers and buyers as described above (n. 7). The policy 
was issued on July 27, 1964, but Gerber did not inform 
those covered at that time since he believed doing so would 
undermine the morale of the pharmacists who were not yet 
covered, especially since nothing had yet been done about 
their worthless stock options (TXD 8; Tr. 521, 563). 


By September 1964, Spearbeck reported to Gerber the 
results of his investigations. Gerber concluded that, in light 
of the Company’s financial situation, Spearbeck’s plan was 
too expensive and difficult to administer to be feasible. It 
was therefore decided to cover the pharmacists under the 
same plan as the managers and buyers. Horowitz, the cor- 
porate secretary who handled insurance matters, was told 
to arrange this with the insurance company (TXD 8; Tr. 
525-526, 853-855). 


When, on October 1, Horowitz contacted the insurance 
company to arrange implementation of Gerber’s decision, 
he was informed that the insurance company would not 
insure pharmacists over 65 years of age. After negotiation 


7The carrier was the Pilot Life Insurance Company, North Carolina. 
The new policy, effective July 27, provided an additional 52 weeks 
of coverage. The employee would receive two thirds of his weekly 
salary of $200, whichever was less (TXD 7; Tr. 516). 
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on this matter, a compromise was reached, and coverage was 
arranged by Horowitz on October 8, to be effective Novem- 
ber 1. (TXD 89; Tr. 525-528, 584-585, 596-597). A rider 
was endorsed by the insurance company on December 2 and 
was delivered to Horowitz on December 3 or 4, along with 
certificates for each person covered. In order to avoid the 
necessity of mailing the certificates to the individual phar- 
macists, the certificates were distributed at the previously 
scheduled December 9 meeting (TXD 8; Tr. 609, 610, 613, 
623, 626-627, 629). Buyers, managers and other key per- 
sonnel were informed of their coverage under the program 
the following week (TXD 9; Tr. 528, 851). 


(3) The Increase in Wages 


There had been in existence, since 1959, a “5-year plan” 
for wage increases for pharmacists. Under this plan, all 
pharmacists employed at its inception (1959) would, by 
means of annual increases, earn $200 a week by January 
1965. Since a uniform final figure was projected for all 
pharmacists, those earning more at the beginning would 
receive smaller annual raises than those who initially earned 
less. Moreover the annual increment for an individual phar- 
macist would not be constant. Larger increments were 
planned for the later years because of Drug Fair’s plans for 
expansion and uncertainty as to future profits. The largest 
increment was scheduled for January 1965 (TXD 9-10; Tr. 
641, 820, 837-838). 


The raise granted in January 1965, was larger than that 
contemplated by the original plan because of difficulties in 
recruiting and keeping pharmacists in an increasingly com- 
petitive market. Spearbeck learned from unsuccessful recruit- 
ing tours of June-July 1964, that the $3.65 hourly wage for 
pharmacists to be hired in 1964 was inadequate.® Accord- 


8 The supply of pharmacists was particularly low in 1964. Since 
the accrediting body for pharmacy schools had increased the school- 
ing requirements from 4 years to 5 years for those enrolling in phar- 
macy school after September, 1959, there were no graduates in 1964 
(TXD 10; Tr. 745). 
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| ingly, Gerber and Spearbeck decided to increase the salaries 
| for starting pharmacists to $3.75 effective August 1, 1964. 
| In August 1964, Spearbeck went on another recruiting tour, 
offering the new rates with an increase of 10¢ on January 1. 

' He was unable to recruit a single pharmacist. On his return 
in late September, Spearbeck learned that People’s Drug 
Stores, a major competitor, was substantially raising the 

| wages of its pharmacists (TXD 10-11; Tr. 633-636; 843-844). 


At this time Jacobson, a pharmacist with 5 years exper- 
ience who earned $3.95 per hour, complained to Spearbeck 
that the hourly rate now being offered to new pharmacists 
was unfair to him and his experienced colleagues. Spear- 
beck assured Jacobson that the scheduled increase under the 
5 year plan would be revised upward to equitably compen- 
sate experienced employees in relation to the salaries now 
being offered to beginning pharmacists (TXD 10-11; Tr. 
684-685, 709-710). 


In order to recruit pharmacists at that time, Drug Fair 
found it necessary to offer hourly rates of $3.85 and $4.00. 
This evoked further complaints from experienced pharma- 
cists. In November pharmacist Beer, accompanied by three 
colleagues, informed Gerber that they were upset at the 
news that new pharmacists were being offered $4.00 while he 
made only $3.95. Gerber assured the complainants that 
this inequity would be corrected by the January raise (TXD 
10-11; Tr. 805-807, 808, 818). 


As was its custom, Drug Fair raised wages in January, 
1965. Many salaries were raised $.25 an hour, in order to 
reach the $4.35 per hour/$200 per week figure originally 
contemplated in the 5-year plan. Some, as promised, were 
raised above the $4.35 figure to obviate the inequities which 
would have resulted from failure to compensate for seniority 
(TXD 11: Tr. 849-851; 716-717). 
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Il. THE BOARD’S CONCLUSIONS AND ORDER 


The Board concluded that Drug Fair’s bestowal of eco- 
nomic benefits on its pharmacists was unrelated to the 
Union’s organizational campaign and pursuant to plans con- 
ceived prior to the organizational campaign; accordingly, it 
dismissed the complaint in its entirety (Decision and Order; 
TXD 12-15). 


SUMMARY OF ARGUMENT 


Petitioner seeks reversal of the Board’s conclusion that 
Drug Fair’s grant of benefits to its pharmacists did not vio- 
late Section 8(a)(1) of the Act. The Board based its dis- 
missal of the complaint on credited testimony explaining 
the genesis and development of each of the benefits 
bestowed. As related in the Statement, supra, pp. 2-8, 
the Board found that the benefits were instituted for legi- 
timate business reasons, entirely unrelated to the Union’s 


campaign. Since benefits would have been instituted even 
if the Union had not been present, their institution was not 
unlawful under the Act. N.L.R.B. v. Cleveland Trust Co., 
214 F.2d 95 (C.A. 6); N.L.R.B. v. Newton Co., 236 F.2d 
438 (C.A. 5); N.L.R.B. v. W. T. Grant Co., 208 F.2d 170 
(C.A. 4). 


Petitioner points to no evidence that the benefits con- 
ferred by Drug Fair were responsive to the Union’s organi- 
zational campaign. Moreover, petitioner does not, and can- 
not, show other violations by Drug Fair constituting a 
pattern of anti-union hostility from which improper motiva- 
tion for the conferral of benefits could be inferred. Rather, 
petitioner seeks, by discrediting any other explanation for 
the benefits, to establish that Drug Fair’s real purpose in 
instituting the benefits was to interfere with the Section 7 
rights of its employees. Thus, petitioner’s request for review 
is based wholly upon the contention that the Board and 
Trial Examiner incorrectly assessed the credibility of the 
witnesses—that the Employer’s witnesses should not have 
been credited. 
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In order for a reviewing court to reverse the credibility 
determinations of the Board, it must be shown that the tes- 
timony sought to be discredited is inherently incredible, 
carrying “its own death wound.” N.L.R.B. v. Pittsburgh 
Steamship Co., 337 U.S. 656, 660. Since petitioner has 
failed to meet this burden, we submit that the Board’s dis- 
missal of the complaint in this case should be affirmed. 


ARGUMENT 


SUBSTANTIAL EVIDENCE ON THE RECORD AS A 
WHOLE SUPPORTS THE BOARD’S FINDING THAT 
THE EMPLOYER GRANTED ECONOMIC BENEFITS TO 
ITS PHARMACISTS FOR LEGITIMATE BUSINESS REA- 
SONS UNRELATED TO THE UNION’S ORGANIZING 
CAMPAIGN 


A. Introduction: The Controlling Principles 


While an employer is precluded by the Act from inter- 
fering with his employees’ Section 7 rights by granting ben- 
efits in order to discourage unionization,’ a grant of bene- 
fits for legitimate business reasons, unrelated to a union’s 
attempt to organize employees, does not violate the Act. 
Thus, the question to be resolved in this type of case is 
whether the grant of benefits was made in order to influ- 
ence the employees in their selection of a bargaining repre- 
sentative. “If the employer would have granted the benefits 
because of economic circumstances unrelated to union 
organization, the grant of those benefits will not violate the 
Act. On the other hand, if the employer’s course is altered 
by virtue of the Union’s presence, then the employer has 


See, e.g. N.L.R.B. v. Exchange Parts Co., 375 U.S. 405, 409: “We 
have no doubt that [Section 8(a\(1)] prohibits not only intrusive 
threats and promises but also conduct immediately favorable to 
employees which is undertaken with the express purpose of impinging 
upon their freedom of choice for or against unionization and is reason- 
ably calculated to have that effect.” 
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violated the Act .. .°/° McCormick Longmeadow Stone 
Co., Inc., 158 NLRB 1237, 1242.” And, as the Board held 
in Champion, supra, 152 NLRB at 306, each case must be 
decided on its own facts; the Board will not find a per se 
violation in a grant of benefits but will look to all the cir- 
cumstances of the case. 


1 Petitioner suggests (Brief, p. 8) that the Trial Examiner and 
Board “fell into the elementary error” of assuming that, in order for 
a bestowal of benefits to violate Section 8(a)(1), it must have been 
devised to meet parallel benefits promised by the Union. No such 
assumption was made by the Trial Examiner or Board. The Trial 
Examiner’s Decision makes it clear that the complaint was dismissed 
because the benefits were bestowed for reasons unrelated to the 
organizing campaign (TXD 13-15). 


WU Accord, e.g, Champion Pneumatic Machinery Co., 152 NLRB 
300; Phillips Mfg. Co., 148 NLRB 1420; Linton-Summit Coal Co., 
120 NLRB 346; Campbell & McLean, Inc., 106 NLRB 1049; Dorn’s 
Transportation Co., Inc., 168 NLRB No. 68; N.L.R.B. v. W. T. Grant 
Co., 208 F.2d 170 (C.A. 4); N.L.R.B. v. Cleveland Trust Co., 214 
F.2d 95 (C.A. 6); N.L.R.B. v. Newton Co., 236 F.2d 438 (C.A. 5). 

Petitioner relies on V.L.R.B. v. Erie Resistor Corp., 373 U.S. 221, 
for the proposition that if the employer “‘fails to explain away to jus- 
tify or to characterize his actions as something different than they 
appear on their face, an unfair labor practice is made out” (Brief, p. 
28, quoting Erie Resistor, supra at 228). But petitioner has failed to 
distinguish between the kind of conduct involved in Erie and that 
involved here. Thus, in Evie, the Board and Supreme Court consid- 
ered the employer’s grant of superseniority to strike replacements as 
inherently destructive of employee rights. Such conduct which, “by 
its very terms operates to discriminate,” Erie, supra, 373 US. at 231, 
carries its own indicia of improper intent, and could not be saved 
from illegality by an asserted overriding business purpose. The qual- 
ity of the conduct in the instant case is wholly different; granting 
periodic increases in wages and other terms and conditions of employ- 
ment is “normally incident to the conduct of a business . . .”, Erie, 
supra, 373 U.S. at 227, and cannot be said to be “ . . . demonstrably 
so destructive of employee rights or so devoid of significant service 
to any legitimate business end that it cannot be tolerated consistently 
with the Act. Certainly then, in the absence of evidentiary findings 
of hostile motive, there is no support for the conclusion that [peti- 
tioner] violated § 8(a)(1).” N.L.R.B. v. Brown, 380 US. 278, 286. 
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Where, as here, the charging party-Union seeks review of 
the Board’s determination that the evidence failed to sus- 
tain the allegation that the grant of benefits was made in 
order to discourage unionization, the issue is whether the 
Board’s conclusion as to failure of proof is supported by 
substantial evidence, Division 1142, etc. v. N.L.R.B., 111 
U.S.App.D.C. 68, 70, 294 F.2d 264, 266, or, put another 
way, whether the Board’s conclusion “has no rational 
basis.” International Woodworkers of America v. N.L.R.B., 
105 U.S.App.D.C. 37, 39, 263 F.2d 483, 485. Further- 
more, where, as here, the Union’s position is based almost 
wholly on the contention that the Board erred in assessing 
the credibility of the witnesses, it carries an especially heavy 
burden, for it is settled beyond doubt that the resolution 
of credibility questions is a function peculiarly within the 
province of the Trial Examiner and Board.!? As the Union 
implicitly acknowledges (Brief p. 21), it may not prevail 
unless it can show that the evidence credited by the Board 
“carries its own death wound”, and the evidence discredited 
“carries its own irrefutable truth.” N.L.R.B. v. Pittsburgh 
Steamship Company, 337 U.S. 656, 660. We demonstrate 
below that the Union has failed to make this showing. 


2 Joy Silk Mills, Inc. v. N.L.R.B., 87 US.App.D.C. 360, 369, 185 
F.2d 732, 740, cert. denied, 341 U.S. 914; N.L.R.B. v. International 
Longshoremen’s and Warehousemen’s Union, Local 10, et al., 283 
F.2d 558, 562-3 (C.A. 9); Sunshine Biscuits, Inc. v. N.L.R.B., 274 
F.2d 738, 741 (C.A. 7). 
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B. The Employer Granted Economic Benefits To 
Its Pharmacists for Legitimate Business Reasons, 
Unrelated To the Union’s Organizing Campaign 


Petitioner does not challenge the Board’s basic findings 
that Drug Fair’s plans for revision of their stock options, 
extension of sick leave benefits, and wage increases were 
undertaken for legitimate business reasons, well before the 
Union initiated its organizing efforts. Instead, it contends 
that the size of the January 1965 salary increase was not 
warranted by the competitive situation in the market for 
pharmacists, and that the timing of the announcement of 
the other two benefits “was held in abeyance for the 
moment in the Union’s campaign when it could be most 
beneficial for the Company’s purposes . . . . December 9, 
the morning after the Union had made a demand for recog- 
nition upon Drug Fair” (Brief p. 15). This heavy emphasis 
on the timing of the announcement of benefits is in the cir- 
cumstances of this case, unwarranted. In addition to the 
reasons set forth, infra, we note at the outset that the regu- 
lar, semi-annual December 9 meeting was announced by the 
Company a week in advance. Thereafter, the Union, late 
in the evening of December 8, made its demand for recog- 
nition. Thus, the Union, in effect, grafted the peak of 
its organizational campaign onto Drug Fair’s previously 
announced plans by making its demand for recognition dra- 
matically to precede the December 9 meeting. 


We now turn to the Union’s attack on the credibility res- 
olutions of the Trial Examiner and Board. 


1. The Stock Option Plan 


As shown, supra, p. 4, because of a market drop in the 
price of its stock, the Company’s original stock option plan 
became worthless. In response to its pharmacists’ complaints 
about this, the Company decided, in January 1964, to inves- 
tigate the feasibility of injecting new value into the stock 
options. Investigations were conducted, and the final deci- 
sion to amend the stock option plan was announced to the 
pharmacists at the semi-annual meeting on December 9, 
1964. 
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Petitioner does not dispute these facts, but contends that 
the announcement of the revised plan at the December meet- 
ing was premature and was contrived to coincide with the 
height of the Union’s organizational efforts. 


First, petitioner attacks as worse than incredible Gerber’s 
testimony that the crucial date for issuing the amended stock 
options (December 18) was fixed as of December 9 (Brief, 
pp. 9-11). The Board found that in November, prior to 
the announcement, Gerber had been instructed by counsel 
that the amended plan was perfected and could be made 
effective at the prevailing market price as of December 18 
(TXD 6). This, we submit, is hardly incredible; since the 
date of the next board of directors meeting, at which offi- 
cial confirmation of the plan was to take place, had been 
scheduled for December 18, it was quite natural for coun- 
sel to fix that date, in advance, as the reference date for the 
option price and to instruct Gerber accordingly. Moreover, 
Gerber had no motive to lie about a detail of this nature. 
The exact date determining the value at which stock could 
be bought several years hence was of little significance to 
either Drug Fair or the pharmacists. Thus, even assuming, 
as the Union contends, that Gerber was mistaken when he 
testified that he told the pharmacists on December 9 that 
the option price had been set at December 18, this kind of 
minor inaccuracy about a peripheral matter would not suf- 
fice to ‘deal its own death wound” to the crux of his tes- 
timony. 

Petitioner further argues that the December 9 announce- 
ment was premature because approval of the board of 
directors had not yet been obtained and because the final 
Internal Revenue Service ruling on the tax consequences to 
the option recipient had not yet been received (Brief, pp. 
11-12). Petitioner, however, cites no evidence to contra- 
dict Gerber’s credited testimony that informal approval of 
Drug Fair’s board of directors had already been obtained 
and that Drug Fair had decided by December 9 to revise 
the stock option plan regardless of the ultimate IRS ruling 
on the tax consequences to the option recipient. 


15 


Finally, petitioner contends that the stock option plan 
was not ripe for announcement on December 9 (Brief, pp. 12- 
13). In support it argues that on October 28, 1964, counsel 
Strasburger sent Elsberg a letter containing a tentative stock 
option revision which did not conform with amended Inter- 
nal Revenue Code Sections 421-424, but rather provided 
for realization of income by the option recipient when he 
exercised the option. In this letter Strasburger said he was 
offering the plan for Elsberg’s consideration since he knew 
Elsberg considered revision in accordance with amended sec- 
tions 421-424 “unattractive.” Thus, argues petitioner, it 
was not until December 28, 1964, when Strasburger sub- 
mitted for an IRS ruling a plan which did conform to 
amended sections 421-424 that the plan was ripe for 
announcement. This argument must fail. Gerber’s testimony 
that Strasburger had formulated the plan ultimately adopted 
by late November is not contradicted by the existence of 
a letter from Strasburger dated a month earlier proposing a 
different plan. Thus, petitioner’s assertion (Brief, p. 12) 
“, . . that on December 9, Elsberg had not yet had the 
change of heart which would permit the revised plan to be 
brought within the ambit of Section 422(b), as a qualified 
stock option” is groundless. In any event, the Company 
considered the tax consequences a secondary matter, not 
basic to its decision. The record shows, and petitioner does 
not dispute, that Drug Fair had made the basic decision to 
amend its stock option plan well before it made its announce- 
ment on December 9, and was striving to complete its pack- 
age prior to December 31 (TXD 5). Thus, the basic deci- 
sion was “ripe” for announcement on December 9, and was 
no less ready because Gerber also told the pharmacists that 
the tax consequences had not yet been worked out./? 


13 Even if, as the Union contends, Dmg Fair had not decided by 
December 9 to amend in accordance with Section 422(b), this would 
be wholly consistent with Gerber’s announcement to the pharmacists 
that counsel had advised that the revision could be accomplished but 
that the question of tax consequences at maturity had not yet been 
worked out (Tr. 495-496). 
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2. The Sick Leave Benefits Plan 


Petitioner does not deny that an increase in sick leave (or 
income protection) benefits for all key personnel,: including 
pharmacists, had been planned by Drug Fair well in advance 
of the unionization campaign. Petitioner contends, how- 
ever, that the revised sick leave plan was ripe for announce- 
ment well before December 9 but that announcement was 
postponed deliberately until the height of the Union’s cam- 
paign with the purpose of discouraging unionization in viola- 
tion of Section 8(a)(1). As related in the Statement, supra, 
p. 6, coverage of the pharmacists under the plan finally 
adopted was delayed pending investigation of another plan 
specifically directed at discouraging pharmacists from taking 
sick leave for minor ailments. The justification for the delay, 
petitioner argues, is factitious. 


There is no merit to petitioner’s argument (Brief, pp. 14- 
15) that, since the salary continuance plan and Spearbeck’s 
(ultimately rejected) plan to encourage the accumulation 
of sick leave were directed at separate problems, any asser- 
tion by Drug Fair that it was postponing the institution of 
one plan pending investigation of the other must be disin- 
genuous. Though aimed at remedying different problems, 
the two plans were related in one important way, acknowl- 
edged by petitioner (Brief, p. 15): that there was a lim- 
ited amount of money to be spent for sickness-related 
insurance. Thus, if Spearbeck’s plan to encourage pharma- 
cists to accumulate their sick leave had proved inexpensive 
enough, it might have been feasible to institute it while cut- 
ting back income protection for pharmacists only slightly./4 


On the basis of its own estimate (Brief, pp. 16-19) of the 
cost of Spearbeck’s sick leave plan petitioner characterizes 


14M oreover, it is more reasonable to read the “alternative” lan- 
guage pointed to by petitioner (Brief, p. 14) as referring to a plan 
including Spearbeck’s scheme vs. a plan not including Spearbeck’s 
scheme, rather than income protection vs. Spearbeck’s scheme alone. 
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Gerber’s testimony with respect to the estimated cost of the 
plan as “a brazen fabrication” (Brief p. 17) and “wholly 
factitious” (Brief p. 19). Having thus characterized Gerber’s 
testimony as to the cost of the plan, petitioner then seeks 
to transfer this characterization to the Company’s explana- 
tion with respect to the timing of the announcement. Peti- 
tioner also attempts to establish a contradiction in testimony 
by showing that Drug Fair officials Spearbeck and Gerber 
sometimes maintained that the cost of Spearbeck’s plan 
was too uncertain to be predicted and at another point 
quoted an estimate. These contentions, we submit, are with- 
out merit. 


There is no real conflict in the testimony of Spearbeck 
and Gerber. Both agreed that the cost of Spearbeck’s plan 
is basically unpredictable, and that this was one of its major 
flaws. Furthermore, in placing heavy emphasis on Gerber’s 
estimate of the cost of Spearbeck’s plan in order to discredit 
him, the Union reads his statement in isolation, ignoring its 
context. Gerber’s full testimony, however, fails to support 


the Union’s characterization of it. When pressed by peti- 
tioner’s counsel, at the last day of trial, Gerber gave a very 
rough, outside estimate of the cost of the plan. He candidly 
explained the crude calculations which gave rise to the esti- 
mate, and acknowledged that it was a maximum figure based 
on a theoretical possibility that almost certainly would not 
occur (Tr. 854). Thus, Gerber himself put little stock in 
the predictive accuracy of the figure he finally offered after 
being pressed for an estimate. Rather, his real concern 
focused on the very unpredictability of the cost of Spear- 
beck’s plan. 


Acknowledgment that the plan would probably cost Drug 
Fair considerably less than $40,000 a year does not require 
disbelieving that Drug Fair failed to institute the plan largely 
because of its cost. Even a cost of $10,000 a year may 
have been prohibitive, in light of limited resources and a 
desire to provide some kind of income protection as well. 
Petitioner, in attempting to second guess the Company’s 
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business judgment, simply has not pointed to record evidence 
bearing on Drug Fair’s total financial situation which sup- 
ports its charge that Drug Fair’s assertion that it could not 
afford to implement Spearbeck’s plan is incredible. 


Petitioner further argues that the Company delayed 
between October 8, when final arrangements for the cover- 
age (effective November 1) of the pharmacists were made 
with the Pilot Insurance Company, and December 9, when 
the pharmacists were informed of their coverage in order 
to interfere with unionization efforts. It is clear, however, 
that since the Company had no knowledge of the reactiva- 
tion of the Union’s campaign until early November, (supra, 
p. 2), its delay until then may not be attributed to anti- 
union motivation. Moreover, as the Trial Examiner found 
(TXD 13), Drug Fair did not receive the insurance certifi- 
cates until December 3 or 4, and distributed them at the 
previously-announced December 9 meeting, simply as an 
“administrative convenience.” Petitioner also suggests that 
since the delay is inconsistent with Drug Fair’s alleged “‘con- 
cern with not causing distress to its pharmacists” (Brief, p. 
19) some other explanation (i.e., intent to discourage union- 
ization) must be invoked to account for the delay. Since 
Dmg Fair had refrained from announcing the salary contin- 
uance plan to its other key personnel, however, the delay 
was causing no “distress” to the pharmacists./> 


Finally, petitioner seeks generally to impugn the credi- 
bility of Drug Fair’s explanation by pointing out that 
although final arrangements for the salary continuance plan 


15Petitioner’s suggestion (Brief, pp. 19-20), unsupported by any cita- 
tion to the record, that “an eyebrow might be raised” at Drug Fair’s 
assertion that it had refrained from announcing the salary continuance 
plan to the buyers and managers until a few days after the announce- 
ment to the pharmacist is groundless. All the evidence supports Drug 
Fair’s assertion (Tr. 521-522, 563). 
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were completed on October 8, Drug Fair failed to sign the 
rider until December 22 or to distribute the certificates until 
December 9 (Brief, pp. 20-21). But, as noted above, Drug 
Fair did not receive the certificates until December 3 or 4, 
and used the December 9 meeting as a convenient time to 
distribute them. The late signing of the rider also lacks dis- 
criminatory significance. Thus, Drug Fair had a history of 
dealing with the Pilot Life Insurance Company. When it 
was settled by telephone on October 8 that coverage would 
begin on November 1, both parties understood that no more 
was necessary to effectuate that coverage. The distribution 
of certificates to the beneficiaries and the signing of the 
rider by Drug Fair were mere formalities having no real 
effect, as far as the parties were concerned, on the trans- 
action. That Pilot Life did not get around to delivering the 
certificates until early December or that Drug Fair did not 
get around to signing the rider until late December, is more 
reasonably attributed to the normal reaction of parties who 
believe that a transaction has been completed. In such a 
case, it may be assumed that the formalities are assigned a 
low priority and receive little attention. 


3. The Wage Increase 


Petitioner’s contentions with respect to the wage increase 
are directed at the size of the increase rather than the tim- 
ing, since it acknowfedges*that Drug Fair customarily gives 
raises on or about the first of each calendar year. Petitioner 
does not directly attack Drug Fair’s long-standing intention 
to give a larger than usual increment in January, 1965, in 
accordance with its 5-ye: plan./6 Petitioner focuses instead 
on the fact that the January, 1965, increase was larger than 
contemplated by the 5-year plan, and attempts to discredit 
Drug Fair’s justification. 


16 as noted in the Statement, p. 7, supra, from the beginning the 
largest increases were planned for the final years. 
ean) 
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As the Board found, Drug Fair’s divergence from the 5- 
year plan in the fall of 1964 was amply justified. The demand 
for pharmacists far exceeded the supply (see Statement, 
supra, pp. 7-8), and Spearbeck’s first two recruiting trips in 
the summer of 1964 had failed, forcing him to offer even 
higher salaries ($4.00 per hour) in the Fall. This resulted 
in complaints in November by senior pharmacists that their 
seniority was not being properly rewarded./” Thus, in order 
to retain its senior pharmacists, Drug Fair felt obliged to 
assure them that the situation would be rectified with the 
next pay raise./® 


The Trial Examiner and Board credited the testimony of 
Drug Fair officials Gerber and Spearbeck that an additional 
element motivating the decision with respect to wages was 
the knowledge that a competitor, Peoples Drug, had decided 
to raise the rate of its pharmacists from $3.50 to $3.80 per 
hour. The Union attacks this finding by speculation, based 
on pharmacist Jacobson’s uncredited testimony, that Peo- 
ple’s increase might have come after, and in response to 
Drug Fair’s increase rather than vice versa. But even assum- 
ing the truth of Jacobson’s testimony, the Union’s argument 
does not meet the Board’s finding that it was the knowledge 
of People’s decision—rather than the actual event—that moti- 
vated Drug Fair’s decision, and this finding is based upon 


17 Petitioner does not question the fact that such complaints were 
made or that normal business judgment dictated reassuring the com- 
plainants. 


185 large as it was, the January increase disappointed some of 
the pharmacists, eg., Beer, who expected a larger raise than he 
received (Tr. 818). 

Petitioner objects that even though senior pharmacists had com- 
plained to Gerber in July or August and again in November, “‘no steps 

ere taken to substantially increase their wages until a time when 
such increase could best damage the Union’s organizational drive.” 
(Brief, p. 26). It is apparent, however, that had Drug Fair instituted 
a wage increase in November, immediately following the pharmacists’ 
complaints, such a divergence from its usual practice of granting 
increases in January and/or July might have substantially increased 
Drug Fair’s vulnerability to 8(a)(1) charges. 


21 


Gerber’s credited and uncontradicted testimony that he cus- 
tomarily compared rates with the Director of Store Opera- 
tions and Vice President of People’s, knew of People’s an- 
ticipated wage action, and believed that it put Drug Fair at 

a competitive disadvantage (Tr. 843-844)./9 


CONCLUSION 


For the reasons stated above, the Union’s petition to 
review should be denied and the Board’s dismissal of the 
complaint should be affirmed. 
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19 as noted by petitioner, Spearbeck’s testimony with respect to 
the wages of People’s pharmacists also directly contradicts Jacobson’s. 
Petitioner suggests (Brief, p. 26) that because Jacobson was called as 
a witness by Drug Fair and Spearbeck by the General Counsel, the 
Trial Examiner was obligated to credit every detail of Jacobson’s tes- 
timony in preference to Spearbeck’s. Obviously, there is no such obli- 
gation. Spearbeck and Gerber were in a far better position to know 
the relevant facts. 


